Abstract
INTRODUCTION
Children's rights are human rights once and for all. Children are the future of a nation, whether a nation would develop or ruined, it depends on how they treat the children. In the legal corpus of children's rights, there are various rights that have to be respected, protected and fulfiled by the government to ensure the maximum mental and physical development of children. Education is a pivotal element for children, anywhere. The growth of a nation is supported by the upward social mobility of its citizen and education plays an important part in the progress of making the upward social mobility. Education prepares the next generation with knowledge and experience to survive and develop. In macro perspective, accessibility of quality education can guarantee higher development level of a nation.
1 However, since the establishment of the International Covenant on Economic, Social and Cultural Rights (ICESCR) and the Convention on the Rights of the Child (CRC) that guarantee the existence of the right to education for children, the state of education for children is far from ideal.
2 Ideally, primary education should be free and available for all children as it is written in Article 13, 14 of the ICESCR and Article 28 (1) (a) of the CRC. 3 The legal wordings of Article 14 of the ICESCR are;
"Each State Party to the present Covenant which, at the time of becoming a Party, has not been able to secure in its metropolitan territory or other territories under its jurisdiction compulsory primary education, free of charge, undertakes, within two years, to work out and adopt a detailed plan of action for the progressive implementation, within a reasonable number of years, to be fixed in the plan, of the principle of compulsory education free of charge for all."
corrupted by irresponsible hands of corruptors whom are abusing their power and trust for their own private gain. 9 Therefore, due to this phenomenon, this paper analyzes the relationship between corruption in education sector, Bantuan Operasional Sekolah is chosen as the specific study variable in this research due to its designed nature as the step taken by Indonesia to realize the right to education. The notion of corruption as a violation of human rights is emerging in this contemporary era. 10 Several scholarly works have addressed this problem by using theoretical approaches. In this paper, constructivism in the branch of norm entrepreneurship theory is utilized as the tool of analysis. Constructivism approach seeks to explain how international norms are created, accepted and internalized by states.
11 This theory focuses on the process of international legal making in international relations. This paper analyzes the existence of corruption in Bantuan Operasional Sekolah program and the international legal obligation of Indonesia to realize the right to education by the use of constructivist approach.
II. THE RIGHT TO EDUCATION UNDER INTERNATIONAL AND REGIONAL LEGAL CONTINUUM
The right to education is one of the human rights and it is protected under international, regional and national legal continuum. Human rights core concept is human dignity that every woman, man and child are given a set of rights that is inherent to their existence because of the principle of humanity. Based on the naturalistic point of view, every human being has human rights because of the natural state of being human. 12 The development of human rights was started by the formulation of civil and political rights as the first generation of human rights, subsequently, the economic, social and cultural rights were formulated as the subsequent formulation of human rights concept. The third generation of human rights is the right to development that is mainly influenced by the community based approach to the concept of human rights.
All human rights are interdependent and indivisible, every single human right is interconnected one to another human rights. 13 As exemplified in this narrative, that in order to assure the full enjoyment of the right to education, the Government has to pay attention into the realization of the right to health. If children were sick due to the lack of access for quality primary health care then they would never be able to study well and maximize the use of educational resources that the State Party has invested in them. Under international law, human rights are protected under the Universal Declaration of Human Rights and subsequently by the twin Covenants, the International Covenant on Civil and Political Rights (ICCPR) and the ICESCR.
14 The development of human rights protection focuses on the subject based approach to the concept of human rights that human rights are being specified in the form of subjects who hold these rights, inter alia, the CRC that focused the regulation on the rights of the child and the Convention on the Elimination of All Discrimination Against Woman that focused the regulation on the rights of woman. The development of human rights protection went further into the establishment of regional human rights treaties, as exemplified by the creation of the European Convention on Human Rights and the Inter-American Convention on Human Rights.
The existence of regional human rights instruments is strengthening the legitimacy of human rights itself, On national level, the State Party to international or regional human rights treaties is legally binded to implement the obligations under the treaties after the process of ratification. The international, regional and national legal continuum concerning human rights then became a legal corpus that is exponentially develop from time to time. Indonesia has ratified the ICESCR through the Law number 11 of 2005 and the CRC through the Decision of the President number 36 of 1990. Indonesia is legally bound to implement the provisions under those treaties, however, in international human rights compliance mechanism, there is no legal enforcement mechanism to assure that human rights are implemented legalistically by the State Parties. With regard to the compliance mechanism, Europe has pioneered the concept of regional human rights court that was established to guard the implementation of the European Convention on Human Rights.
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The European Human Rights Court has judged human rights cases and through these judicial decisions, it has given significant contribution towards human rights protection on national, regional and international level. In ASEAN, there is no regional human rights court yet, therefore, to assess whether a State Party has been working to carry on its legal obligations, the one and only mechanism that exists is international human rights monitoring system by the respective human rights committees. International human rights monitoring system concerning economic, social and cultural rights and the 16 rights of children is conducted by the Committee on Economic, Social and Cultural Rights and the Committee on the Rights of the Child. Every four years, the State Party has to submit national reports that consist of the implementation of the provisions. These reports will be assessed by the Committees and a concluding observation will be made in order to give recommendations to the State Party on what should it improves concerning the realization of human rights. Individual communications mechanism contributes positive impact towards the realization of human rights in the world, however, Indonesia has not ratified yet the individual communications mechanism from the ICESCR and CRC.
Article 13 and 14 of the ICESCR protects the right to education by legally obliging the State Party to recognize the right of everyone to education. The recognition itself, shall be followed by several obligations, inter alia, the State Party aims to achieve primary education free and compulsory for all. The nature of State Party obligation under the ICESCR is positive obligation. 23 The State Party has to take measures to progressively realize the rights protected under the ICESCR, the obligation is immediate in nature and there are several efforts conducted by international actors to clarify further the State Party obligation towards the ICESCR. The right to education is then strengthened by the existence of Article 28 of CRC that obliges the State Party to recognize the right of every child to education and the State Party has to progressively and on the basis to equal opportunity make the primary education free and compulsory for all children.
The right to education is important philosophically for child development and their intellectual well being. Pragmatically, the right to education is a key to social mobility. One of the characteristics of a developed nation is high quality education as the foundation to prepare highly qualified human resources. Therefore, the right to education is a platform for children' characters and morality because education shapes individual' perspectives and early education plays significant contribution to the development of children's characters and moral compass. Education is also a guarantee for children's bright future, education is a means and also an end in itself. That is how essential education is for personal development and how it impacts the development of a nation on macro level analysis.
III. CORRUPTION IN EEDUCATION SECTOR: BANTUAN OPERASIONAL SEKOLAH AS THE KEY PROGRAM TO REALIZE THE RIGHT TO EDUCATION
Corruption is as old as the civilization itself. No society ever left untouched by the crime of corruption. Philosophically, corruption is an act of immorality, as defined by Transparency International (TI) and World Bank (WB) that corruption is the abuse of power for private benefit. 24 Defining corruption is not a simple task because corruption takes myriad forms from bribery to solicitation. 25 On international level, the United Nations Convention Against Corruption (UNCAC) is the main treaty on anti-corruption measures. Before the UNCAC, there was a long history in the making of an international convention concerning anti-corruption. The fight against corruption was begun by, inter alia, the United States of America (USA). 26 The USA promulgated the Foreign Corrupt Practices Act (FCPA) to address the problem of foreign bribery.
27 After FCPA, the awareness to fight corruption increased globally, the Organization of Economic Development (OECD), WB, TI and many international organizations whether public or private in their respective nature, started to initiate movements to address the problem of corruption worldwide.
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The UN initially formulated the United Nations Convention against Transnational Organized Crime (UNCTOD) in 2000 as the international legal basis to address the problem of transnational organized crime. ' Financial Interests, ETS 2007 , No. 166 (22 July 1995 . 31 European Union, Protocol I to the Convention on the Protection of the European Communities ' Financial Interests, ETS 2007 , No. 169 (27 September 1996 . 32 European Union, Protocol II to the Convention on Protection of the European Communities ' Financial Interests, ETS 2010 , No. 8 (19 June 1997 37 In Asia, the only official document that addressed the problem of corruption and means to combat corruption is the Asian Development Bank Framework Policy on Anticorruption and Integrity by the Asian Development Bank. 38 According to to the Concluding Observations on Indonesia's Thirty-fifth report under Article 44 of the CRC, the Committee affirmed that Indonesia has taken measures to implement the right of the child through the incorporation of the rights of the child into the Constitution and CRC's provisions into the national law through the Law number 23 of 2002 and the Law number 35 of 2014 concerning Child Protection. 39 However, the recommendation from the Committee highlighted on how inadequate the program that has been implemented by the Government of Indonesia to respect, protect and fulfil the right to education for children. 40 Corruption in grand scale distorts the fund that should have been used for development and this paper aims to analyze and explain that corruption in education sector hampers the realization of the right to education.
The right to education in Indonesia is protected by Article 28 (C) and 31 of the Constitution. 41 Bantuan Operasional Sekolah is the main program of the Government to eliminate school fees, thus realize the right to education, especially the right to free primary education. 42 The program is intended to shift the financial obligation of the parents of guardian of the child to the Government.
Bantuan Operasional Sekolah has three main goals, those are, to waive the fees for every primary and secondary student in public schools, waive fees in any form for every poor student, either in public schools or private schools and reduce the burden of the cost of the school operation to every student in private schools.
43 Prima facie, Bantuan Operasional Sekolah is an interesting program to realize the right to education in Indonesia. Eliminating school fees of primary and secondary education is a difficult but attainable task of State party of the ICESCR and CRC. Indonesia has taken efforts to realize the right to education through the establishment of Bantuan Operasional Sekolah, however, further studies has to be conducted concerning the existence of corruption in this program to determine whether corruption amounts to a violation of human rights when corruption happened in this program.
IV. CORRUPTION AS A VIOLATION OF THE RIGHT TO EDUCATION: A CONSTRUCTIVIST APPROACH
Due to the vague legal wordings of ICESCR provisions, the justiciability of economic, social and cultural rights is never be as certain as the civil and political rights. However, several human rights organs of the UN have taken measures to clarify further the obligation of the State Party under the ICESCR. One of the measures is the formulation of the obligation of conduct and result that emphasizes the idea of act and result from any governmental measures in realizing economic, social and cultural rights. The obligation of conduct is defined as the State Party is taking action that has been reasonably calculated to realize the enjoyment of human rights. State Party to achieve specific targets to satisfy a detailed substantive standard. The Maastricht Guidelines took the example of the realization of the right to health that the obligation of result concerning the right to health is, inter alia, the reduction of maternal mortality. 44 The obligation of result uses the 1994 Cairo International Conference on Population and Development and the 1995 Beijing Fourth World Conference on Women as the parameters of the substantive standards. 45 However, the example of obligation of conduct and result is very limited in the development of international human rights law.
Even though the Guidelines is not legally binding in nature, it contributes to clarify the State Party human rights obligation. 46 Based on Article 2 (1) of the ICESCR, the State Party has to take steps to realize the economic, social and cultural rights with aim to progressively realize the rights. The provision does not specifically set any precise schedule of the realization of human rights, therefore, based on the positivist perspective, the wordings in Article 2 (1) do not clearly regulate when and how these rights should have been implemented by the State Party.
47 Due to this situation, there were several efforts taken by the Committee on Economic, Social and Cultural Rights and scholars to formulate clarification works in order to weight more legal precision to the ICESCR. The Committee has already formulated several General Comments to the ICESCR, the right to education is further explained in the General Comment Number 13.
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The Committee on Economic, Social and Cultural Rights formulated a framework to assess the realization of the right to education; 44 Concerning constructivist approach in taking further this evidence into the international legal making, Finnemore and Sikkink explained that norm entrepreneurship is a process of norm-making in international relations which is conducted by the subject of international law. 50 Norm has its cycle, the first cycle is the norm emergence that is indicated by the process of persuasion by the norm entrepreneurs. The second cycle is the norm acceptance by the States through the means of ratification. The last cycle is the norm cascade that the norm is internalized within States. 51 Constructivism opens a new dimension of explanation in the emergence of a new norm in international relations. Any norm could be emerged as long as this norm is being proposed, accepted and internalized by the subjects of international law. The number of subjects whom agreed with the norm entrepreneurship quantitatively determine the success of norm entrepreneurship. 52 The existence of Maastricht Guidelines is an evidence for norm entrepreneurship in the making of concept with regard to the violation of economic, social and cultural rights.
The notion of corruption as a violation of human rights has been proposed by several scholars. Boersma stated that, corruption amounts to a violation of the right to education because corruption discriminates people's chance to access education and failure to take anti-corruption measures in education sector constitutes a violation of the immediate obligation to progressively realize the right to education. 53 In the status quo, the Human Rights Committee and Committee on Economic, Social and Cultural Rights has cooperatively drafted the Joint General Comment Number 1 concerning the relationship between corruption and human rights. 54 Concerning the right to education, both committees analyze the impact of corruption to the realization of human rights by utilizing the AAAA framework as the assessment parameter. 55 The Committees explained that corruption severely affected the availability of education, embezzlement practices of public funds, corruption in procurement and diversion of school textbooks creates substandard quality of goods and services for education.
56 Accessibility criterion is a complex criteria that is divided into four subcriterion, those are Non-discrimination, economic accessibility, physical accessibility and quality. As each subcriterion elaborated further by the Committees, corruption caused discrimination because the practice of bribery within the public school system, as exemplified in the school admission can hamper meritocracy.
57 Bribery directly violates the principle of non-discrimination because rich parents can pay bribes in the admission process while those who are not financially capable cannot enter education.
58 Favouritism as another form of corruption violates the principle of non-discrimination because as stated in Article 13 and 14 of ICESCR in conjunction with Article 28 of CRC that education should be compulsory for all. Non-discrimination is the heart of human rights concept because nondiscrimination principle emphasize the equality between human being. Human rights concept emphasizes that all men are created equal and each with dignity of a human person. Discrimination thus, is a violation towards this concept and in this case, corruption is a means to do discrimination in education sector.
Economic accessibility or affordability criterion focuses on how fees are impediment towards equal quality education. When a school demands bribes from its students, only students who can afford the price of bribery whom can continue his or her education. 59 This practice, thus constitutes a discrimination and subsequently by logical tracking, it amounts to a violation of the right to education. Physical accessibility criterion regulates that education should be physically accessible by children. Based on the assessment of the Committees, the physical accessibility criteria can be violated by corruption because corruption in procurement of school building can lead to distorted decision making. 60 Upon the acceptability criteria, the Committees explained that the impact of corruption is not so present in this criterion, however, embezzlement of fund creates a domino effect that begins with the lack of fund for the 54 teachers that may give results in lower quality of education. 61 Adaptability criterion requires that education if flexible, in order to adapt to the needs of changing societies and communities and to respond to the need of students within diverse social and cultural settings, however, the Committees do not elaborate further the example of corruption that amounts to a violation of adaptability criteria in the draft General Comment. 62 An Indonesian case law concerning corruption in education sector was chosen to exemplify the relationship between corruption and the realization of the right to education. There is a case of embezzlement by the means of fraud conducted by an ex school headmaster in Malang, East Java. 63 The convicted embezzled Bantuan Operasional Sekolah funds and the loss of state funds amounted to Rp 555.140.000,00 (five hundred fifty five millions and one hundred forty thousand rupiah). 64 The students deserved to obtain Rp 120.000,00 (one hundred and twenty thousand rupiah) per each child and they could not obtain those funds because of corruption.
65 Corruption in this case, as analyzed by the AAAA standards; 64 Ibid, . 65 Ibid. 66 The Committee on Economic, Social and Cultural Rights, General Comment Number 13, HRI/GEN/1/Rev. 9 (Vol 1), 63, Preliminary Report of the Special Rapporteur on the Right to Education, E/CN.4/1999/49 (13 January 1999) Part II. 67 Ibid.
have been given Rp 120.000,00 per student to reduce their financial burden thus removing barriers to education, however, the funds were embezzled and the availability criteria could not be fulfilled. Accessibility Educational institutions and programmes have to be accessible to everyone, without discrimination on any ground, also implying physical and economic accessibility.
The main function of Bantuan Operasional Sekolah is to reduce and subsequently eliminate school fees in order to provide the highest level of accessibility for the children to enter quality education.
However, due to corruption, the children should have had Rp 120.000,00 to reduce their school fees but they would never obtain it. Corruption eliminates these fees and thus, ipso facto, hampers the realization of the right to education. Corruption has a direct negative impact towards accessibility criteria, especially the economic accessibility. Acceptability
The Based on table 1, it can be observed that corruption plays significant role in blocking the efforts of the State Party to realize the right to education. This is the evidence that makes a connection between corruption and human rights is important to ensure the full realization of human rights and also combating corruption at the same time.
Boersma explained in her dissertation that the State Party has the duty of progressive realization under the ICESCR and this duty has the requirement of immediate effect towards the rights holder. 68 The obligation of nondiscrimination as protected in Article 2 (2) of the ICESCR is interpreted as the violation of human rights happened when the State Party failed to take measures to address educational discrimination. 69 Corruption is a means of discrimination by treating people differently from people who can afford to pay the bribes and who cannot. This is a practice of discrimination, thus violates the duty of progressive realization under the ICESCR, especially Article 13. Boersma asserted also that the State party has an immediate obligation to take deliberate concrete and targets steps as regulated in Article 2 (1) of the ICESCR and the failure to take steps due to corruption constitutes a violation of Article 13. 70 Since Article 14 is the prerequisite for the maximum realization of Article 13 then corruption also violates Article 14 because the detailed plan 68 Martine Boersma, Op Cit., . 69 Ibid. 70 Ibid. to make primary education free for all will never be achieved when corruption still exists in the education sector.
The State Party also bounded by the typology of human rights obligations that the State party has to respect, protect and fulfil the right to education. 71 The obligation of respect is being violated by corruption because corruption can hinder access to education and, ipso facto, violates the obligation under Article 13 of ICESCR. 72 The State Party under the obligation to protect, has to take measures to prevent third parties from interfering with the enjoyment of the right, however, in Indonesia, corruption is defined in a limited manner that a criminal act amounts to corruption only when the State fund is involved. This legal limitation creates a legal vacuum for private sector corruption of corruption that is perpetrated by non state actors. These kind of corrupt practices can violate the obligation to protect. 73 The obligation to fulfil or facilitate requires the State Party to take positive measures to enable and assist individuals and communities to enjoy the right to education. 74 Boersma contended that under Article 13, the State Party has the principal responsibility for the direct provision of education in most circumstances. 75 The concrete actions of the State Party concerning the obligation to fulfil is myriad and it ranges from actively developing school system, building classrooms, delivering programs, providing teaching materials, training teachers and paying them domestically competitive salaries. 76 However, in case analysis, it can be seen palpably that corruption eliminates the fund that should have been used to take concrete measures to fulfil the right to education, thus corruption amounts to a violation of human rights because of its direct negative impact towards governmental measures in realizing the right to education. The concept of minimum core obligation of the State party is important to be taken as a parameter in the realization of the right to education. 77 The State Party has to ensure that the most basic forms of education is available for the right holders on a non-discriminatory basis and it is protected under Article 13 (2) of the ICESCR. When corruption happened and caused the failure of the State Party to meet these standards, then it constitutes as a violation of the right to education.
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The Joint Draft General Comment from the Human Rights Committee and Committee on Economic, Social and Cultural Rights has cooperatively drafted a Joint General Comment Number 1 concerning the relationship between corruption and human rights is another milestone in the process on norm entrepreneurship concerning corruption as a violation of human rights. The analysis within the Draft should have been endorsed by as many States as possible to enhance the progress of international norm making. Corruption on empirical level as exemplified in the case analysis, fits perfectly with the theoretical hypothesis of corruption as a violation of human rights. The negative impact of corruption towards the realization of human rights is palpable and direct. The embezzlement of Bantuan Operasional Sekolah funds has directly caused the failure of State Party to meet the challenges in progressively realize the right to education.
V. CONCLUSION
Corruption within Bantuan Operasional Sekolah Program amounts to a violation of the right to education as guaranteed by Article 13 and 14 of the ICESCR in conjunction with Article 28 of the CRC. Empirical evidence based on the case law concerning embezzlement of Bantuan Operasional Sekolah funds in Malang that was analyzed by the AAAA standards from the General Comment Number 13 concerning the Right to Education from the ICESCR has affirmed the hypothesis on corruption as a violation of the right to education. When corruption happened, as exemplified in the case of embezzlement, the funds that should have been used to eliminate school fees as a means to realize the right to education could not be utilized as ideal as possible. This evidencebased-analysis strengthened the process of norm entrepreneurship about corruption as a violation of human rights that has been advocated by human rights scholars and international human rights bodies. The Joint Draft General Comment from the Human Rights Committee and Committee on Economic, Social and Cultural Rights has cooperatively drafted the Joint General 
